STRUCTURAL FLAWSAND SELECTED FAILURESOF ANALYSIS
PART ONE: SUBSTANTIVE FAILURESIN THE ANALYSIS

. ThePSEIS Does Not Satisfy the Agency’s Obligation Under NEPA and I's Not
Responsive To The Court’s Order.

A. The PSEIS Does Not Satisfy the Agency’s NEPA Obligation Because the Alternatives Do Not

Address the Continued Authorization of Fishing in the North Pacific Region

1. NEPA Background

NEPA isthe “basic national charter for protection of the environment.” 40 C.F.R. § 1500.1(a).
Its god is*“to help public officids make decisons that are based on understanding of environmental
consequences, and take actions that protect, restore, and enhance the environment.” 1d. 8 1500.1(c).
To mest this purpose, NEPA requires that agencies prepare an environmenta impact statement (EIS)
for al “major Federd actions sgnificantly affecting the qudity of the human environment.” 42 U.SC. 8
4332(C). AnEIS*“ismore than adisclosure document” and isto “be used by Federd officiasin
conjunction with other rlevant material to plan actions and make decisons.” 40 C.F.R. 8 1502.1. Itis,
therefore, “an action-forcing device to insure that the policies and gods defined in the Act are infused
into the ongoing programs and actions of the Federd Government.” 1d.

NEPA requiresthat an EIS be prepared for mgor federd actions, including the *[a]doption of
forma plans, such as officid documents prepared or approved by federal agencies which guide or
prescribe dternative uses of Federa resources, upon which future agency actionswill be based.” 1d. 8
1508.18(b)(2); see dso § 1502.4(b) (“Environmental impact statements may be prepared, and are
sometimes required, for broad Federal actions such as the adoption of new agency programs or
regulations.”). For those types of federa actions, the agency is required to produce a* programmatic
environmental impact statement” (PEIS) evauating the broad implications of the proposed policy or
program changes. The continued management of the North Pacific Region fisheriesis such a broad

agency action, and the Court has required NMFS to prepare a PEIS.

Whether it evauates a broad federal program or discrete, Site-pecific project, the section of an
EIS dedling with the comparison of dternatives “is the heart of the environmenta impact satement.” 40
C.F.R. §1502.14; see a0 Idaho Consarvation League v. Mumma, 956 F.2d 1508, 1519 (9th Cir.
1992). That section “should present the environmenta impacts of the proposa and the dternativesin
compardtive form, thus sharply defining the issues and providing a clear basis for choice among options
by the decisonmaker and the public.” 40 C.F.R. § 1502.14. The agency then must “[r]igoroudy
explore and objectively evaluate dl reasonable dternatives.” 40 C.F.R. 8 1502.14(a).

2. The Alternatives Identified Do Not Address the Appropriate Federal Action



“The gods of an action delimit the universe of the action’ s reasonable aternatives.” Citizens
Agang Burlington v. Busey, 938 F.2d 190, 195 (D.C. Cir. 1990); see also Mumma, 956 F.2d at
1520. “[T]he agency thus bears the respongbility for defining a the outset the objectives of an action,”
Busey, 938 F.2d at 196, and the agency may not “define its objectives in unreasonably narrow terms.”
City of Carmed-by-the-Sea v. United States Dep't of Transportation, 123 F.3d 1142, 1155 (9th Cir.
1995). Thus, the agency must identify the federa action being considered and the purpose and need for
that action; it then must use that information to develop dternatives. See 40 C.F.R. § 1502.13 (“The
gatement shal briefly specify the underlying purpose and need to which the agency is responding in
proposing the aternatives including the proposed action.”). It follows, therefore, that the agency must
consder aternatives that will satisfy the purpose and need for federa action and that the dternatives
considered in an EIS must be dternatives to the proposed course of action.

In this Stuation, the agency has defined correctly the federd action at issue -- the ongoing
management of the North Pacific fisheries -- but it has failed to consder any aternatives to the current
course of action. Instead, it has created an artificid statement of purpose -- evauding aternative policy
statements -- and developed unreasonable policy dternatives that cannot fulfill the identified need for
federd action. Rather than aternate statements of policy, the agency must consider dterndtive
management schemes for the North Pecific fisheries. Thus, rather than broad statements of policy, the
aternatives should be various FMPs.

Asthe PSEIS correctly states:

In this case, the federa action is a continuing activity: the ongoing management of the
groundfish fisheries in the EEZ off Alaska, as authorized by the Magnuson Stevens
Fishery Conservation and Management Act (MSA) and pursuant to NEPA and other
gpplicable statutes and executive orders.

PSEISat 1-1; seeads0id. at 1-2 (“Rather, the federa action supported by this document is the
continuing management of the groundfish fisheriesin the EEZ off Alaska”), 2-1 (same). This
description of the action under review comports with the Court’s remand Order, see Greenpeace V.
Nat'| Marine Fisheries Sarv., 55 F. Supp. 2d 1248 (W.D. Wash. 1999), and is consistent with the
scoping notice issued on October 1, 1999:

NMFS announces its intent to prepare a programmatic SEIS that defines the Federa
action under review as, among other things, al activities authorized and managed under
the FMPs and all amendments thereto, and that addresses the conduct of the GOA and
BSAI groundfish fisheries and the FMPs asawhole,

64 FR 53306.
Thus, the proposed federd action under review is the continued authorization and management

of the North Pacific groundfish fisheries under the current FMPs. The PSEIS, however, does not
consder dternatives to that action. Instead, the document describes four “policy-leved” dterndives:



The restructured dternatives (now four in number) range from ardéively less
environmentaly precautionary approach to an gpproach that is relatively more
precautionary. Toward this end, each policy aternative offers, to varying degrees, an
integrated suite of comprehengve policy goas designed to meet the dternative s specific
management or policy objective. To capture the breadth of each policy approach, each
dternative (with the exception of the firg, status quo dternative) contains two
hypothetical FMPsthat serve as*bookends’ to illustrate arange of management actions
and potential environmenta effects consstent with thet aternative policy framework.

PSEISat 1-9; seeds0id. at 2-41.

That gpproach does not comport with the need for federd action identified by the agency and
the Court. Indeed, “the ongoing management of the groundfish fisheries’ involves much more than a set
of policy goas and objectives. It involves the entire suite of conservation and management measures
that congtitute an FMP. Thus, the agency is required to consider dternatives to the current FMPs, not
just the existing statement of goals and objectives!

Indeed, a supplement was needed to update the EIS prepared in 1978 for the GOA FMP and
the EIS prepared in 1981 for the BSAl FMP. NEPA regulations require an EIS to be supplemented
when “[t]he agency makes substantial changesin the proposed action that are relevant to environmental
concerns, or [t]here are Sgnificant new circumstances or information relevant to environmental concerns
and bearing on the proposed action or itsimpacts.” 40 C.F.R. § 1502.9(c)(1); see also Friends of
Clearwater v. Dombeck, 222 F.3d 552, 557-58 (9th Cir. 2000) (describing the standards that are used
to determined when an SEIS is needed). According to the Court, the agency “seemsto have
acknowledged that an SEIS was necessary under both the ‘ substantia changes to the action’ and the
‘ggnificant new information’ prongs. . .." Greenpeace, 55 F. Supp. 2d at 1271. Nothing has changed
in that regard in the new draft:

The need for a“ Supplementa” EI'S became gpparent to NOAA Fisheries during the
1990s, when the agency was gpprised of thelega and scientific insufficiency of theinitia
ElSs prepared for the GOA and BSAI groundfish FMPsin 1979 and 1981,
respectively. ... Sgnificant changes have occurred in the resource and its environment
over the past 20 years, and the initid ElSs supporting the FMPs no longer adequately
reflect the current state of the environment. While fishery management regulatory actions
and FMP amendments have dl been attended by environmenta analyses, mainly EAs or

! The agency attempts to remedy this deficiency by identifying the “purpose” of the PSEIS as “analyz[ing]
comprehensive policy alternativesin support of the continuing management of the groundfish fisheries of the BSAI
and GOA.” PSEISat 1-2. That statement of purpose is unreasonably narrow, not responsive to the Court’ s remand
Order, and does not help the agency evaluate the proposed federal action. Instead, it represents atransparent
attempt by the agency to avoid consideration of alternative FMPs. The PSEIS has no purpose other than evaluating
the proposed action and alternatives.



ElSs, none of those analyses attempted to examine the impact the FMPs in their entirety
have had on the environment.

PSEIS at 1-3. Further,

[t]he origind ElSsfor the BSAI and GOA FMPswerefinadized in 1981 and 1978
repectively. Although many EAs and severa EISs have been prepared for FMP
amendments and regulatory actions over the ensuing years, none examined the BSAI
and GOA FMPsin ther entirety or, in other words, a a programmetic level. Since the
origina EIS documents were developed, mgjor changes have taken place in the
technology of the fishing indudtry, in the dlocation of the resources, in the environmentd
conditions, and in the FMPs themsdlves. The accumulation of these changesindicated a
need for arevison of those initid ElSs that would supplement the origind andyses and
would hence result in a Programmatic SEIS.

Id. at 1-6; see dlso Dedl. of Steven Pennoyer in support of Defendants Motion for Stay, filed Aug. 10,
1998, at 1 3 (“This SEIS will update previous El Ss that were completed for these fishery management
plans.”). Thus, the agency recognizes that the PSEIS isintended to update and supplement the two
earlier FMP EISs.

The 1981 BSAI FMP EIS* examines the direct and indirect impacts upon the human
environment of the proposed gpprova and implementation” of the Fishery Management Plan for the
Groundfish Fishery in the Bering Seaand Aleutian Idands Area,” and has asits purpose an evauation of
the “approva and implementation of the FMP” and dternatives. BSAI EISa 4, 9. It then analyzes the
environmenta implications of the proposed FMP as well as dternative management schemes, including
lower and higher catch levels, the adoption of various area closures, different reporting schemes, atrawl
gear redtriction, three separate methods of calculating Optimum Yidd, and Prohibited Species
management. 1d. at 10-34. Similarly, the 1978 EIS for the GOA FMP dates that “[t]he proposed
action isto implement a preliminary fishery management plan for the foreign trawl fishery” in the GOA.
GOA EISat 1. It evaluates two dternatives to the proposed plan -- onein which thereisno plan
governing foreign trawl fishing and one in which the plan dlows foreign trawl fishing & arate lower than
that alowed by the preliminary draft plan. |d. at 96-97.2

“Since the origind EISs were prepared, significant changes occurred within the fishing industry
and the FMPs for the GOA and BSAI were each amended more than forty times.” Greenpeace, 55 F.
Supp. 2d at 1270-71. In fact, the current management schemes in the GOA and BSAI are so different
than those evaluated in 1978 and 1981, that, effectively, each congtitutes an entirdly new FMP.
Accordingly, an gppropriate, comprehensive “update’ must consider dternatives smilar to those
consdered inthe original EISs. An evduation limited to dternative policy statements only updates a
portion of the decisions made more than twenty years ago. 1n 1978 and 1981, the Council and the

2 This comparison is not intended as an endorsement of the analysis undertaken in those EISs. Rather it simply
highlights the fact that, in those documents, the agency did identify correctly the scope of the analysisit should
have undertaken.



agency understood that an examination of the entire action implemented by the FMPs, and aternatives
to those FMPs, was required. No lessisrequired today to update those documents. Indeed, the
agency recognizes that “a Programmatic SEIS for the Alaska groundfish fisheries should essentidly be a
broad environmentd review of the GOA and BSAI Groundfish FMPs and dternatives to them.”

PSEIS at 2-60.

Moreover, the agency will not be able to remedy this deficiency in the future by preparing EAs
or ElSsfor FMP amendments. Indeed, the agency intends to use the PSEIS as an overarching analysis
from which to “tier” future amendments to the existing FMPs. See PSEIS at 1-2 (* Any specific FMP
amendments or regulatory actions proposed in the future will be evaluated by subsequent EAs or EISs
that are tiered from the Programmatic SEIS but stand as case-specific NEPA documents and offer
more detailed analyses of the specific proposed actions.”). It clamsthat “[a]ny such amendments and
actions will logically derive from the chosen policy direction set for the preferred dternative” 1d. This
method of management will not satisfy NEPA because there will be no adequate plant-level EIS.

Since the 1978 and 1981 plan-leve ElSsfor the GOA and BSAI groundfish fisheries were
promulgated, the only NEPA process with regard to the North Pacific groundfish fisheries has been in
response to the annua TAC authorizations and ad hoc amendments to the FMPs.  Each of those NEPA
documentstiers from one of the origind EISs s0 as to diminate the need to repeet the analysis
conducted therein. The Court and the agency, however, have recognized explicitly that the 1978 and
1981 ElSs are no longer sufficient for management of the North Pacific fisheries. See Greenpeace, 55
F. Supp. 2d at 1271. Accordingly, NMFS and the NPFMC no longer can tier from the andysis
conducted in those documents. Moreover, just as the intervening amendment-level EAs and EISs have
not remedied the deficiencies in the exigting plantlevel EISs, smilar NEPA documents for future
amendments to the FMPs will not satisfy the agency’ s obligation to have an gppropriate planleve EIS
in place®

Thus, to satidfy its obligation to update the existing FMPs and to evaluate effectively the
“ongoing management of the groundfish fisheries” the agency must consider dternative FMPs. 1t may
not avoid this respongibility by creating artificid, policy-leve dterndives.

3. The PSEISWIll Not Result in the Implementation of an Alternative Course of
Action

% Nor can the agency tier appropriately from the PSEIS asit is constructed currently to plan amendments because
thereisastep missing in the analytic chain. While the agency may tier from a program-level EIS to a site-specific
determination, it cannot tier directly from a program-level EIS to amendment-level EAsor EISs. So, NMFS could tier
from an FMPlevd EIS (i.e,, one that considers alternatives to the FMP) to a NEPA document evaluating the impacts
of an amendment to the FMP. Indeed, the agency has used that process for the past twenty years. Similarly, it could
tier from apolicy-level EIS (i.e,, one evaluating alternative policy goals) to aNEPA document evaluating alternative
FMPs that might further those policy goals and objectives. It may not, however, tier directly from a policy-level
analysisto NEPA documents eval uating the impacts of amendmentsto FM Ps without having in place an appropriate
FMP-level EIS. In other words, without evaluating alternatives to the current FM Ps, the agency may not
appropriately use the policy-level analysisto justify changesto the current FMP.



As discussed above, the PSEIS is deficient because it fails to consider dternatives to the
“ongoing management of the groundfish fisheries’ under the existing FMPs. In addition, however, the
PSEIS andyss dso isinsufficient because it does not help the agency decide currently how to best
manage the fisheries in compliance with the MSA. Ingtead, the PSEIS identifies a series of policy-leve
dternatives that should guide the agency in the event that it decides to implement changes to the FMPs
at some point in the future. While such a policy may be advantageous, it is not sufficient. As explained
above, it does not comport with the federal action identified by the agency (the “ongoing management of
the groundfish fisheries’) and, as explained below, it does not satisfy the Court’ s direction. More
fundamentally, however, such an approach contravenes Congress s intent that the NEPA process help
“public officids make decisions that are based on understanding of environmental consegquences, and
take actions that protect, restore, and enhance the environment,” 40 C.F.R. § 1500.1(c) (emphases
added), and it does not help the agency fulfill its obligation under the MSA to manage the groundfish
fisheries.

To foster conservation and effective management of the nation’s fishery resources, the MSA
requires that each Council develops an FMP “for each fishery under its authority that requires
conservation and management.” 16 U.S.C. § 1852(h)(1). Those plans, and any amendments thereto,
must be approved by the Secretary. 1d. Because the groundfish fisheries in the North Pacific region
dearly qudify as“fisheries that requires conservation and management,” the agency is required to have
avdid FMP in order to continue its authorization and management of those fisheries. Thus, a the most
basc levd, the agency has made a choice dready -- it has decided to authorize fishing in the North
Pecific region -- and, accordingly, it is obligated under the MSA to have an FMP. It could relieve itsdlf
of this MSA responghility by deciding to ban dl groundfish fishing in the region. Asit is, however, the
agency has continued, and will continue, to authorize and manage fishing in the North Pecific, and,
therefore, mugt have in place avalid FMP.

It iswithin this decisonmaking structure that NEPA must be implemented.  The agency has
decided dready to authorize fishing in the North Pacific, and, accordingly, it is obligated under the MSA
to design an appropriate FMP. The NEPA process isintended to make the agency’ s choice -- the
choice among dternative FMPs -- an informed one and to ensure that the public isincluded in that

*The MSA defines “fishery” to mean “one or more stocks of fish which can be treated as aunit” and “any fishing for
such stocks.” 16 U.S.C. § 1802(13). Similarly,

[t]he term “ conservation and management” refersto all of the rules, regulations, conditions,
methods, and other measures (A) which are required to rebuild, restore, or maintain, and which are
useful in rebuilding, restoring, or maintaining, any fishery resource and the marine environment;
and (B) which are designed to assure that -
(i) asupply of food and other products may be taken, and that recreational benefits may be
obtained, on a continuing basis;
(ii) irreversible or long-term adverse effects on fishery resources and the marine environment
are avoided; and
(iii) there will be amultiplicity of options available with respect to future uses of these
resources.

1d. § 1802(5).



decisonmaking process. To achieve those dual purposes, NEPA requires that the agency create an
EIS. That EIS"serve[| asan action-forcing device to insure that the policies and gods defined in
[NEPA] are infused into the ongoing programs and actions of the Federd government.” 40 CF.R. §
1502.1 (emphasis added). Thus, “[a]n environmenta impact statement is more than a disclosure
document” and “shal be usad . . . to plan actions and make decisons.” 1d. “Ultimately, of coursg, itis
not better documents but better decisions that count. NEPA'’s purpose is not to generate paperwork—
even excdllent paperwork—but to foster excellent action.” 1d. § 1500.1(c).

The PSEIS fails to meet these mandates because it does not help the agency choose among
dternative FMPs. Indeed, the dternatives designed by the agency do not encompass the choices that
must be made by the agency or NPFMC under the MSA. Rather, the agency has created anew level
of decdsonmaking -- a“policy” leve that Sts“abovetheling’ in its andyss and overarches the FMPs.
Standing alone, that sort of overarching policy is not sufficient to satisfy the agency’SMSA
requirements, was not required by the Court in this case, and does not address the decisions that must
be made by the agency in managing the fisheries. Further, the fact that this EISisintended to be broad
in scope and cover the agency’s “programs’ does not alow the agency to andyze only policy
objectives. Rather, the PEIS gtill must evaluate programmatic choices that are responsive to the
decison being made under the MSA to authorize fishing in the region. See 40 C.F.R. § 1502.2(e)
(“Therange of dternatives discussed in environmental impact statements shall encompass those to be
consdered by the ultimate agency decisonmaker.”).

Moreover, a choice among the four aternatives will not result in any direct, implementable
change in fishery management. Rather, the agency has designed the PSEIS purposefully to avoid
redricting the Council’ s discretion in managing the North Pacific groundfish fisheries. The agency may
not abdicate its ultimate responghility to oversee the management of fisheries to the Council in that
manner. See 16 U.S.C. 8§ 1855(d) (“ The Secretary shal have generd responsibility to carry out any
[FMP] or amendment approved or prepared by him .. .").

The impotence of the andysisin the PSEISis revealed by the explanation of the hypothetica
“bookends.” Asthe PSEIS states, “the bookends do not reflect the actud specific measures that will
be chosen in the future. Rather, they represent the outer bounds of the range of management decisons
and measures specific to any policy dternative and serve, aso, to provide the basis for a solid scientific
andysis of the effects of each specific policy dternative” PSEIS at 2-41; seedsoid. at 2-42 (“[T]he
bookends establish the likely range of management actions the NPFMC will examine. . .."). Indeed,
the PSEIS goes so far asto admit that “[f]indings contained within this analysis could result in FMP
amendments that, in turn, could lead to forma rule-making and implementation of changes to the current
management regime governing the groundfish fisheries off Alaska” PSEIS a 2-60 (emphases added).
By choosing one of the four dternatives, however, the agency does not obligate itself to take specific
actions but assarts only that any actions it might take in the future likely will fal within the range identified
by the “bookends.”

® The PSEIS does state that “[o]nce the NPFM C and NOAA Fisheries choose a policy-level aternative (and
accompanying bookends), it will be committing, to the extent practicable, to devise and implement FMPs and
management actions consistent with the goals and objectives of that chosen alternative.” PSEIS at 2-42. Nowhere,



Such an andysis does not congtitute an adequate eva uation of management aternatives under
NEPA. Indeed, the Court required, quite plainly, that “[t]he SEIS will provide reasonable management
dternatives, aswdl as an andyss of their impacts, so asto ‘sharply defing|€] the issues and provid[€] a
clear basis for choice among options by the decisonmaker and the public.”” Greenpeace, 55 F. Supp.
2d at 1258 (quoting 40 C.F.R. § 1502.14) (emphasis added). By definition, a*“management”
dternative must concern actud “management” changes and must be capable of being implemented.
Programs are not mere articulations of policy goas and objectives. See 40 C.F.R. 1508.18 (Defining
“Mgor Federd action” asthe*(3) Adoption of programs such as a group of concerted actions to
implement a specific policy or plan; systematic and connected agency decisions alocating agency
resources to implement a specific statutory program or executive directive.”) (emphases added); see
dso Ronald E. Bass, @ d., The NEPA Book 30 (2001) (“Programs’ are the “[a]doption of concerted
actions intended to implement a specific policy or plan or that dlocate agency resources to a specific
statutory program or executive direction.”).

These comments do not suggest that an agency may never prepare a PEIS without detailing the
precise actions to be taken in each geographic or project area. Indeed, such arequirement would
eliminate the advantages inherent in programmatic andyss. Nonethdess, a PEIS mugt identify Srictures
within which future agency actions will take place and require that those actions, in fact, are
implemented. A useful comparison can be drawn to the programmatic EISs that are prepared to
accompany land and resource management plans implemented under the National Forest Management
Act of 1976 (NFMA), 16 U.S.C. § 1600, et seg. Such aland management plan “setslogging gods,
selects the aress of the forest that are suited to timber production and determines which * probable
methods of timber harvest’ are appropriate [but] does not itself authorize the cutting of any trees” Ohio
Forestry, 523 U.S. 726, 729 (1998) (internal citations omitted). Thus, a PEIS accompanying such a
plan must identify dternatives for each of those parameters -- logging goass, areas of the forest that are
subject to timber production, etc. See Mumma, 956 F.2d at 1511-12, 1521-22. Smilarly, an
gppropriate programmatic andyssin the MSA context would, among other requirements, identify
dternative “ consarvation and management measures,” dlocations of the alowable catch, reporting
requirements, essentia fish habitat designations, and criteria for designating overfished fisheries. See 16
U.S.C. 8 1853(a) (specifying provisons required in an FMP); see also Greenpeace, 55 F. Supp. 2d at
1255 (“The FMPstypicdly contain ahigh leve of detail concerning dl the variables involved in fishing,
including Tota Allowable Catch (TAC) limitsfor targeted species, time and area closures, gear
regtrictions, bycatch limits of prohibited species, and dlocation of TACs among vessels ddlivering to
different types of processor groups, gear types, and qualifying communities.”) (internal quotation
omitted). In this case, the PSEIS does not identify any such direct limitations to be put in place or
actions to be taken to meet the policy goals identified.’

however, isthis statement explained, and there is no description of what those “ FM Ps and management actions’
might be. Instead, the PSEIS simply asserts that the agency’ s “ approach to developing the programmatic alternatives
setsadistinct course for decision-making.” 1d. at 2-41. Infact, the policy choice made by the agency does nothing

of the sort; it simply provides a set of boundaries within which management techniques, if implemented, may fall.

® To compound its error, the agency also failsto consider an appropriate range of alternatives. Policy Alternatives 1
and 3 are indistinguishable from the Preliminary Preferred Alternative, and Policy Alternatives 2 and 4 do not present



B. The PSEIS Does Not Comport With the Court’ s Order

The Court rgjected NMFS s first PSEIS because it was too narrow in scope. It held
gpecificaly that the agency could not limit its andysis to aternative TAC setting processes. The Court
found, firgt, that, dthough they might be ambiguous, the scoping notices indicated thet the PSEIS would
encompass more than just the TAC setting process. Greenpeace, 55 F. Supp. 2d at 1273 (*[T]he
weight of the language pointed to a broader scope.”). In addition, however, the Court stated explicitly
that

anarow SEIS deding only with TAC levelswould not satisty NEPA. The FMPs
involve “amyriad of interrdated regulations to manage the fisheries” Inlight of the
ggnificant changes to these FMPs and the new information about the broad range of
issues covered by these regulations, the Court concludes as amatter of law that NEPA
required a broad programmeatic SEISin order to fairly evauate the dramatic and
sgnificant changes which have occurred in the GOA and BSAI groundfisheries.

The Court went on to criticize the TAC-only gpproach because it did not “‘ sharply [define] the
issues and [provide] aclear basis for choice among options' related to the FMPS’ and did not “help
future decison makers assess whether the fisheries should continue to be conducted under the current
structure of the FMPs, or whether other dternatives would be more beneficid.” 1d. at 1274. The
Court quoted approvingly from the EPA’sfind comments on the SEIS, which

correctly note that NEPA’ s requirement that NMFS “rigoroudy explore and objectively
evauate dl reasonable dternatives” dictates

incluson of more comprehensve dternatives which |ook at and programmeticaly
address dl elements of the FMP (i.e. location and timing of each fishery, harvestable
amounts, exploitation rates, exploited species, groupings of exploited species, gear
types and groupings, alocations, product quality, organic waste and secondary
utilization, a-sea and on-land organic discard, pecies a higher and lower trophic
levels, habitat dterations, and rlative impacts to coastal communities, society, the
economy, and the domestic and foreign groundfish markets) and varies TAC levels
outside of the present status quo range.

Aswritten, however, the SEI'S does not provide decision-makers with any way of
assessing the trade- offs between gear-redtrictions and bycatch, for example, or the way
that the timing of the various fisheries interact.

an adequate or concrete range of possible choices.



Id. at 1274-75 (emphasis added).

The new policy-only approach does not remedy these deficiencies because it does not dlow
agency decisonmakers to choose among aternative management schemes. Indeed, the new PSEISis
flawed in amanner directly parald to the first attempt; NMFS smply has exchanged a PSEIS with
dternatives that focused only on the TAC-setting process for one focused solely on statements of policy
and gods. In so doing, the agency has repested the same mistake it made in the first attempt by
“focusing narrowly on one aspect of” the FMPs. |1d. at 1276. Thus, this PSEIS is deficient for the
same reasons identified in the Court’s Order with regard to the TAC-only approach. Seeid. at 1274
(“For the same reasons, NMFS cannot then break the FMPs down *‘into small component parts by
andyzing only the setting of TAC levelsrather than these FMPsin their entirety.”).

Moreover, the andysis of potentiad impacts to the environment from implementing the
hypothetica “bookends’ does not render acceptable the agency’ s choice to limit the dternatives to
statements of policy. Indeed, it was “[t]he Court’s determination that the SEIS must be trested as a
broad, programmatic andysis of the FMPs as awhole [that led] directly to its conclusion that the range
of dternatives consdered was inadequate.” 1d. Thus, regardless of the impacts anaysis, the Court
clearly expected the agency to consider dternatives comprised of complete FMPs.

II. The Chosen Basdline and Cumulative Impacts Analysis are I nappropriate Because the
PSEIS Failsto Consider the Impacts of the FM Ps Themselves.

A second mgor deficiency in the PSEIS is the lack of acomprehengve evauation of
management under the existing FIMPs since they were implemented more than 20 years ago. The
PSEIS does attempt to analyze the impacts of the numerous amendments to the two FMPs, but it never
provides an assessment of the impacts of the FMPsthemsalves. To remedy this failure, NMFS must
ether include a comprehensive discusson of these effects in its cumulative impacts discusson, or change
the basdine for its impacts andlysis so that it begins when the FMPs were promulgated.

NEPA requires that the agency evauate the cumulative impacts of the proposed action. PSEIS
at 4.1-24. Cumulative impacts are defined as “the impact on the environment which results from the
incremental impact of the action when added to other past, present, and reasonably foreseeable future
actions.” 40 C.F.R. §1508.7. Theseimpacts, aong with the more direct impacts on the environment
from each dternative, are evaluated againgt a basdline description of the potentidly affected
environment. See PSEIS at 4.4-1.

In the PSEIS, NMFS has chosen the current state of the fisheries as this * comparative
basdine” 1d. (dating that the PSEIS compares dternatives to the state of the affected environment in
“2002 for physica and biological resources, and 2001 for socioeconomics’). Asit is described in the
PSEIS:

The baseline does not represent a dtatic ‘sngpshot’ of the resource. Instead, it
represents the trend of the resource, incorporating the past history of influences on the
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resource. The cumulétive past effects of groundfish fishery activity, aswell as effects
externd to the groundfish fishery such as other fishery impacts, humarntinduced impacts
or climatic events influencing the resource, al contribute to the sate of the basdine
condition.

PSEIS at 4.4-1. Thisbasdineis described in more detail by tables summarizing the descriptions of the
affected environment as provided in Chapter 3 of the PSEIS. Seeid.

The choice of aparticular point in time as the comparative basdine for an ongoing management
scheme obligates the agency to evauate the cumulative impacts of its past management practices. Thus,
in order to render appropriate its choice of the current state of the fisheries as the comparative basdine,
NMFS must undertake an evauation of the cumulative impacts to the fishery, environment, and other
resources that have occurred since the prior NEPA process. In that time, there have been impacts and
changes caused by environmenta factors, the fisheries themsdlves, and amendments to the FMPs. The
PSEIS presents only a cursory overview of the numerous amendments to the GOA and BSAI FMPs
since the origina ElISswere prepared. PSEIS at 3.2-1. Although the Court clearly required such an
andyss, see Greenpeace, 55 F. Supp. 2d at 1274 (* The Court has no doubt that the vast changes to
the FMPs have reached the threshold of ‘ cumulatively sgnificant impact on the environment,” thereby
requiring preparation of an SEIS addressing these vast changes.”), an evauation of the effects of the
FMP amendments alone does not satisfy the cumulative impacts requirement.

Rather, the evaluation of “Internd Events and Actions,” for each fishery resource must contain
an andysis of the impacts of the fisheries, as managed under the existing FMPs, since the earlier NEPA
documents were finalized. Those assessments should begin with the state of the resourcesin 1981 (or
1978) and explain the impacts of FM P-governed fishing snce that time. Indeed, the Court found that
NEPA “requires NMFS to andyze the ways in which the groundfisheries effect the North Pacific
ecosystem, and to provide decisionmakers and the public with a document that will help further
informed decision-making as to the consequences of these plans” 1d. a 1276. Thus, it held that that
NEPA required more than just an analysis of the amendments to the FMPs, but also the “creation of a
document that thoroughly analyzed the cumulative effects of the FMPS’ themsdves. |d. at 1273
(emphasis added).

Smilarly, NMFS recognized in its statement of need for an SEIS, that a comprehensive
evauation of management under the exising FMP framework was lacking. See PSEIS at 1-3 (“While
fishery management regulatory actions and FIMP amendments have al been attended by environmental
andyses, mainly EAs or EISs, none of those analyses attempted to examine the impact the FMPsin
their entirety have had on the environment.”). The PSEIS should contain such an andlysis and does not.

Thet failure renders the impacts andyssinaufficient. In particular, the cumulative effects are

measured againg the current sate of the environment without proper consideration of changes that may
have resulted from the past twenty years of management.
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Further, the lack of a comprehensve evauation of the impacts of fishing under the existing
FMPs renders improper the choice of 2002 asthe basdine. As noted in the PSEIS:

As part of the programmatic review of the groundfish fisheries, however, it is necessary
to review the cumulative impacts of the groundfish fisheries on the human environment,
including both the incrementa impacts of the FMP amendments, and the impact of
groundfish fishery management in addition to other past externd impacts on the
environment affected by the groundfish fisheries, in order to establish a basdine
condition againgt which to compare the Programmatic SEIS dternatives for direct,
indirect and cumulaive effects.

Id. at 3.2-1 (emphasis added). Thus, the agency cannot evauate effectively the future impacts of
management decisions without understanding how management under the FMPs has affected the
resources over the past twenty years. It cannot choose to begin its comparison a some arbitrary point
in time without presenting an accurate picture of the changes in the resource caused by the existing
management scheme prior to that point. In order to use 2002 as the proper basdline from which to
compare dternative policies, therefore, the agency must undertake a comprehensive evauation of the
effects of management under the current FMPs.’

[11. The Public Process Did Not Allow for Sufficient Comment on the DPSEIS.

NEPA regulations require that NMFS “[m]ake diligent effortsto involve the public in preparing
and implementing their NEPA procedures.” 40 C.F.R. § 1506.6(a); see dso 40 C.F.R. § 1500.2(d)
(“Federd agencies shal to the fullest extent possible. . . [€]ncourage and facilitate public involvement in
decisons which affect the qudity of the human environment.”). Similarly, NOAA’s Environmenta
Review Procedures for Implementing NEPA, issued in 1999, recognize that

[p]ublic involvement is essentia to implementing NEPA.  Public involvement helpsthe
agency understand the concerns of the public regarding the proposed action and its
environmenta impacts, identify controversies, and obtain the necessary information for
conducting the environmenta analyss. RPMs must make every effort to encourage the
participation of affected Federal, state, and local agencies, affected Indian tribes, and
other interested persons throughout the development of a proposed action and to

" Further, NMFS has not fulfilled its obligations when confronted with uncertain information. I there are information
gaps, the agency is required to obtain the missing information if “the overall costs of obtaining it are not exorbitant.”
40 C.F.R. § 1502.22(a). If the costs are exorbitant, NMFS must provide: (1) a statement that the information is
incomplete or unavailable; (2) a statement of the relevance of the incomplete or unavailable information; (3) a
summary of the existing, relevant scientific evidence; and (4) the agency's eval uation of the potential adverse impacts
based upon theoretical approaches or research methods. 1d. § 1502.22(b). In this case, NMFS appears to assume that
the costs of obtaining all missing information would be exorbitant, but it then failsto comply the second part of the
regulation. Indeed, there is estimation of the relevance of missing information or summary of existing, credible
scientific evidence. These failuresto evaluate the significance of these readily apparent holesin the agency’s
science render insufficient NMFS's evaluation of the potential adverse impacts of its actions.



ensure that public concerns are adequately consdered in NOAA’ s environmental
anadyses of a proposed action and in its decisonmaking process regarding that action.

§5.02(b).
NMFS has not abided these regulations. Instead, it has limited public participation improperly
by dlowing an inadequate comment period and prohibiting certain methods by which the public

previoudy was gble to submit comments.

A. The Public Comment Period Was Insufficient.

The agency’ sfalure to dlow for meaningful public participation is evidenced by its refusd to
dlocate a sufficient time for public comment. The PSEIS is more than 7000 pages long and congsts
mainly of complex scientific andys's, detailed descriptions, and many charts, figures, and graphs.
Moreover, its structure -- four policy dternatives that are evauated using hypothetica case sudiesas
“bookends’ -- isanove approach to NEPA analysis and one that requires comprehensive eva uation.

Nonetheless, when it first issued the PSEIS, NMFS dlowed only 48 days for public comment -
- three days longer than the statutory minimum. See 40 C.F.R. 1506.10(c). Based on objections
voiced to the agency, that comment period was extended by three weeks, to 69 days. By contrast, for
the previous draft, which was less than hdf as long, the agency initially scheduled a 90-day comment
period. That comment period was deemed inadequate and, at the request of a number of public
stakeholders, was twice extended; it did not close until over 180 days had passed.

The current comment period istoo short to alow the public to conduct a detailed evaluation and
garner a complete understanding of the PSEIS. Thus, it will not permit the public to submit meaningful
comments. Moreover, NMFS has not provided any judtification for maintaining such alimited time
period. The agency is*encouraged to set time limits gppropriate to individua actions.” 40 CFR
1501.8. In stting those limits, the agency may consder:

(i) Potentid for environmental harm.

(ii) Size of the proposed action.

(i) State of the art of analytic techniques.

(iv) Degree of public need for the proposed action, including the consequences of delay.
(V) Number of persons and agencies affected.

(vi) Degree to which rdevant information is known and if not known the time required
for obtaining it.

(vii) Degree to which the action is controversd.

(viii) Other time limits imposed on the agency by law, regulations, or executive order.

Id. at § 1501.8(b)(1). Those factors favor an extensve comment period in this case: the potentid for

grave environmenta harm resulting from mismanaged fisheries has been well documented; the
“proposed action” covers the entire North Pecific region; there are few consegquences of extending the

13



comment period -- the deadline to issue a ROD is more than ten months away; the huge number of
persons affected was made apparent by the number of comments received on the firgt draft; and, as
evidenced by the fact that it has taken more than five years and three drafts, the action is very
controversid.

The undersigned groups note aso that, by limiting the comment period to 69 days, the agency
has failed to account for the difficulties faced by Alaskan Nativesin participating in the public process.
Executive Order 12898, entitled “ Federa Actionsto Address Environmental Justice in Minority
Populations and Low-Income Populations,” requires that federal agencies conduct their “ programs,
policies, and activities that substantidly affect the human hedlth or the environment, in amanner that
[does] not have the effect of excluding persons (including popultions) from participation in, denying
persons (including populations) the benefits of, or subjecting persons (including popul ations) to
discrimination under, such programs, policies, and activities, because of their race, color, or nationa
origin.” §2-2. Inimplementing that directive, “[a]gencies should, as appropriate, acknowledge and
seek to overcome linguidtic, culturd, ingtitutiona, geographic, and other barriers to meaningful
participation, and should incorporate active outreach to affected groups.” CEQ Guidance Regarding
Environmenta Justice a 9 (December 10, 1997).

Native populations have a direct and important interest in the management of the North Pacific
fisheries. For many, the oceans are an important source of subsistence and cultura heritage.
Nonetheless, many Natives have not accessed the PSEIS and could not attend the public meetings
because they were not scheduled in ble locations. Despite the sgnificance of the Native
populations stake in the process, the agency set a public comment period that is too short to alow for
effective communication with such populations.

For those reasons, the decision to limit the comment period to 69 days impermissibly precluded
meaningful public comment on the DPSEIS. The public should have been given the same opportunity to
comment on thisdraft -- 180 days -- asit was given in the past.

B. NMFS Impermissbly Redtricted Public Participation by Limiting Faxed and Electronic
Comments and by Scheduling the Public Mestings Too Early in the Comment Period.

In addition to dlowing a sufficient time period for public comment, the agency must “[g]dlicit
gppropriate information from the public.” 40 C.F.R. 1506.6(d). Thus, it must create clear and
sufficient methods by which members of the public can submit their comments. Indeed, “[t]he purpose
of the comment period is to dlow interested members of the public to communicate informetion,
concerns, and criticisms to the agency during the rule-making process.” Connecticut Light & Power
Co. v. Nuclear Regulatory Comm’'n, 673 F.2d 525, 530 (D.C. Cir. 1982). Rather than heed these
requirements, the agency has limited the methods by which the public may submit comment and has
scheduled public meetingsin such away as to precude meaningful participation.

For thefirg timein this process, NMFS has regtricted the methods by which the public may
submit comments. Firdt, it will not accept faxed comments. Second, it has created a new system for e-
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mail comments whereby the interested party must log onto the NMFS website and submit comments
through the interface created by the agency. This new e-mail system is a ddliberate attempt to reduce
the number of comments generated. Indeed, e-mail is an extremey common method of communication,
and condtituents are entitled to submit comments without a text-rich interface. The extra steps involved
in NMFS new system will serve no discernable purpose other than to discourage interested individuas
from participating in the public process.

Moreover, NMFS has scheduled public meetings in such away asto preclude meaningful
public participation. The PSEIS was made available to the public on August 29. Public meetings were
scheduled for September 8 in Silver Spring, MD, September 11 in Seattle, WA, September 17 in
Juneau, AK, September 24 in Kodiak, AK, and October 7 in Anchorage, AK. No public meetings
were scheduled after October 7. It isabsurd of the agency to presume that meaningful comments on
the substance of a 7000-page EIS could be prepared and ready to present one week after the
document was made available to the public. The agency smply could not expect to receive useful or
meaningful comments at the September 8, 11, or 17 meetings. If the agency were serious about
encouraging and considering public participation, it would have scheduled public meetings late enough in
the process to dlow stakeholders to formulate meaningful comments. Moreover, the agency set the
mesetings in Maryland, Sesttle, Juneau, Kodiak, and Anchorage -- locations easily accessibly to
indugtry, but far from the remote villages most directly impacted by management of the fishery
resources. In so doing, the agency again failed to take smple steps, such as scheduling public meetings
closer to the impacted people, to accommodate Native populations.

PART TWO: SUBSTANTIVE FAILURESIN THE ANALYSIS

I. Thedraft PSEIS analysis hides the true effects of the groundfish fisherieson the marine
environment

One of the more fundamenta andytical and presentation flaws in this draft PSEIS isitsfalure to provide
the public and the decisonmaker with a credible evauation of the effects of the groundfish fisheries on
the marine environment. Thisfallure is evident both in the Fisheries Sarvice s andysis of overdl effects
and cumulaive effects.

The Fisheries Service defines whether or not the overdl effects of the groundfish fisheries on marine
resources are “significant” by reference to the environmenta conditions that existed last year. Thus,
unless there is a Sgnificant deviation from the status quo, the Fisheries Service tells the public and the
decisonmaker that the effects of continued authorization of the fisheries are “insgnificant.” This overal
effects ratings scheme hides from the public and the decisonmaker the true effects of indudtria scae
fishing, denying them the information needed to participate effectively in the decisonmaking process and
predetermines arating of “indgnificance’ for the status quo regime.

For example, with regard to habitat, the Fisheries Service tells the public and decisionmaker that
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continuing the status quo policies would result “insignificant” environmental effects® Thisis extremely
mideading because the cumulative effects analyss rates historical habitat impacts (up until 2002) as
“conditionally significant adverse™® This “continued mortality and damage to living habitat” would
continue under the status quo (from 2002 forward).® The Fisheries Service' s andytical framework,
however, proclaims these “long-term and possibl[y] irreversble loss of living habitat” to be
“indgnificant.” Ultimately, the Fisheries Service is not presenting to the public an andyss that consders
the environmentd effects of the aternatives, but instead consders the change in policies from the satus
quo.

This gpproach to overal effects aso enshrines the status quo degraded environment as the benchmark
for successful fisheries management. This EIS was supposed to examine how we got to the currently
degraded environment, what the combination of past and future effects would be under dternatives, and
whether there are better ways to manage our marine resources. By choosing last year as the basdline
againg which effects are measured, the Fisheries Service makes such an inquiry virtudly impossble The
use of this 2002 basdline predetermines the outcome of the analysis by ensuring that the continuation of
the fisheries as currently prosecuted will not receive a negetive rating.

The Fisheries Service' sanadyss of cumulative effects further denies the public and the decisionmaker the
information necessary to make informed choices abouit fisheries management. The cumulative effects
andysisis not presented as amgor source of information for evaluating effects, and does not even
appear in the main body of the document. More fundamentaly, the cumulative effects andyssfails both
to look backward and to look forward. The primary time series of data used in the cumulative effects
andyssisfrom 1997 to 2001. In thefirst programmatic EISin over two decades, a cumulative effects
andysslargdy conggting of looking backward to only 1997 is smply insufficient. Further, the
cumulative effects analyss fails to consder and andyze the reasonably foreseegble effects of
continuation of the groundfish fisheries, looking forward only 4 yearsin their primary anayss. Nowhere
does the Fisheries Service sufficiently evaluate the past, present and reasonably foreseeable effects of
the groundfish fisheries on the marine environment. Such afailure goes to the heart of the agency’s
NEPA obligations to the public and the decisonmaker and rendersthis EIS fatdly flawed.

These flawsin the andyss of effects deny the public and the decisonmaker the information necessary to
participate effectively in the NEPA process.

II. Thedraft PSEISfailsto analyze critical core assumptions

Another key feature of this draft PSEIS should have been the critical evauation of the core assumptions
and policies that drive fisheries management decisonsin the current management regime. The Fisheries
Savicefalsin thisregard, accepting the underpinnings of the status quo system without consderation.

For example, the Fisheries Service acknowledges in this draft PSH S that one of the management

8 RDPSEISIV, 4.10-14.
°1d.

10ﬁ .
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measures with the sngle most sgnificant effect on the marine environment is the overdl fishing rate as
expressed in the annua alowable catches™ Increases or decreasesin dlowable catch can have
ggnificant effects on avariety of marine resources. Nevertheless, the Fisheries Service fallsto andyze
criticaly the status quio fishing rate policy of Fa. Instead, the agency asserts smply that the Faoy, policy
is“safe® without an explanation of its Smplifying assumptions and limitations in an ecosystem context. *2

The Fagy policy, which by design seeks to reduce target fish populations at 40% of their estimated
unfished biomass, is expected to reduce the total consumption by higher trophic levels and predator
populations by a smilar amount (Goodman et d. 2002). The Fisheries Service, however, falsto
consder these cumulative and ongoing effects on the marine environment. Instead, the agency uses the
“safe’ Fa policy asthe bags for an “inggnificant” rating on the effect on the forage availability of
competing consumers in the ecosystem (such as endangered Steller sea lions and depleted northern fur
sedls) under the status quo and Preliminary Preferred aternative and example FIMP bookends.

Rather than examine issues such as the effects of F4g, 0N competing marine consumers, for example, the
draft PSEIS summarily dates:

Thereisafairly widespread consensus in the scientific literature that, for arange of
typical groundfish life histories, F40% is a safe harvest rate.™

This statement, however, misses the core issue: analysis of the effects of the Fao, policy on dements of
the marine ecosystem other than “typical” targeted groundfish.*

Smilarly, the Fisheries Services fails to assess the exiting Optimum Yidd (“OY”) vauesin the North
Pacific to determine whether the Faq, policy complies with statutory guiddines for achieving an OY that
protects marine ecosystems and addresses ecosystem considerations. Although NMFS makes claims
that the 2 million metric ton cap in the Bering SealAleutian Idands 1981 Find EIS achieves consarvation
benefits, there is no analyss of whether this cap, which was put into place to approximate harvest levels
attained in the recent past, meets the needs of dependent and related species in the ecosystem.

In addition, NMFS fails to adequatdly andyze the overfishing regulaions. Tiers 1-3 contain no explicit
Minimum Stock Size Thresholds™ The rulesin the North Pacific alow fishing on some stocks until they
reach 5% of B4 For Tiers4-6, thereis not information to even establish a stock’ sbiomassin relation
to an MSST. NMFS must explain why they have not set MSSTs.

Further, NMFSfails to reconcile how claimsthat F4, and its assumptions about density-dependent

" NMFS 2001 North Pacific Groundfish Draft PSEIS, Section 4.1, pg. 46.

“ RDPSEISVIII, F-1-117.

Y RDPSEISVIII, F-1-17.

¥ Even the Fisheries Service’ s analysis of the effects on target stocksisinadequate, as described in detail in the
attachments.

> 1n response to the terms of the mitigation plan for ESA listed Steller sealions, NMFS has recently designated
MSSTs of B20% for important prey stocks (pollock, Atka mackerel, and cod).
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stock productivity at Baoy, are consstent with the countervailing claims throughout the document thet
density-independent extringic environmenta forces are driving species populations and productivity. As
long as fishery yidds remain robust, NMFS takes credit for managing stocks conservatively under the
F40% policy. If astock failsto equilibrate around the lower B40% target stock biomass assumed by
this theory, however, NMFS blames the weather. NMFS must explain how these mutudly exclusve
theories are reconciled and considered in management decisions, and how the uncertainty in the Fyg,
assumptions are addressed.

Basic assumptions of MSY include assuming that stocks can be managed outside their role in the
ecosystemn, assuming that density dependence is the main regulating factor in the population dynamics,
and assuming that if one smply knows enough about the vital information of the stock, then it is possible
to fully control the trajectory of the stock.'®  Despite these assumptions, Bogoslof/Aleutian Basin
pollock and crab stock declines are attributed to density independent factors such as the effects of
regime shifts’” The explanation that a regime shift is the mgjor cause of these changesisirreconcilable
with the fact that no theory of regime shift has shown an effect on fish population as profound as thet
which is assumed in the stock assessment models and theory of MSY ', which approximately doubles the
estimated annual mortality of stocks such as pollock by design.*®

It seems sdlf-evident that the theoretica assumptions underlying the harvest policy that drivesthe
management system being evauated in this programmatic document should be rigoroudy andyzed and
that dternative biologica reference points and fishing rate controls should be considered.*
Conservation organizations and members of the public have repeatedly asked NMFS for a clear
explandtion of this policy’ s assumptions and the basis for the supposed scientific consensus of the
theoretica underpinnings of the policy that isthe basis of TAC-setting. NMFS continuesto fail to
respond.?

[11. Thedraft PSEISfailed to analyze available data

NMFS has made some advancements in this EIS over previous attempts, but still does not provide an

®* Goodman et al., p. 84.

Y RDPSEIS|, 2-33.

'8 Figld 2002.

¥ See, e.g., PamelaM. Mace and Wendy L. Gabriel. Evolution , Scope, and Current Application of the Precautionary
Approach in Fisheries. In: V.R. Restrepo (Ed.), Proceedings of the Fifth National NMFS Stock Assessment
Workshop: Providing Scientific Adviceto Implement the Precautionary Approach Under the Magnuson-Stevens
Fishery Conservation and Management Act, pp. 65-73. U.S. Dep. Commer., NOAA Tech. Memo. NMFS-F/SPO-40
(1999).

2 NMFS, instead of providing this analysis, simply responds that “ acceptance or rejection of the MSY concept is
beyond the scope of this PSEIS since MSY as a concept remains a part of the MSA and therefore the agency is
obligated by law to determine MSY for all target stocksand work to achieve thisgoal.” RDPSEIS IX, G-11-163. This
mischaracterizes abasic call for analysis and explanation of acentral concept in groundfish management asacall for
acceptance or rejection. Evenif thiswas acall for acceptance and rejection of something obligated by the MSA,
however, NEPA requires an agency to evaluate alternatives outside of their statutory mandate if they are reasonable.
See“Forty Most Asked Questions Concerning CEQ’s NEPA Regulations,” 46 Fed. Reg. 18026 (March 23, 1981), as
amended, 51 Fed. Reg. 15618 (April 25, 1986), Question 2b.
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adequate leve of disclosure and andlyss of key issues pertaining to the ongoing management and
prosecution of commercid fisheries in the North Pacific.

Although the North Pecific fisheries have a higher level of observer coverage on boats than any other
fishery in the United States, NMFS fails to use this data to perform meaningful analyssin the draft
PSEIS. Thisfalureis especidly egregious as NMFS considers some of this data to be confidentia, and
prevents the public from having accessto it. Without presenting and anayzing the data collected since
the last PEISs, there is no basis for the public and the decisonmaker to determine the impacts of
fisheries and policies or make an informed decison when choosing anongst dternative fishery
management measures.

Examples of data anadyses that should have been undertaken and mapped include:

Spatid and tempora movements of fisheries efforts for stocks that have experienced region
wide or localized declines. Thisis necessary because the gross characterizations of assumed
hedlthy stocks &t the regiond level often masks localized depletions. For example, dthough
overdl pollock fishery yieds have remained high throughout the period of U.S. management
since the early 1980s, intense spatial and tempora concentration of the pollock fisheries have
been accompanied by a pattern of fish stock declinesindicative of seriad depletion smilar to that
which occurred under the foreign fisheries. Such a pattern has been documented for pollock in
the Shelikof Strait (1981-1985), the Bogodof/Aleutian Basin (1987-1992), and the Aleutian
Idands (1990s). Similar patterns exist for Gulf of Alaska Atka mackerd in the 1980s and early
1990s.

Spatia and tempora concentration of bycatch based upon fishery observer CPUE is not
presented and analyzed. This should be undertaken across the board and especialy for
vulnerable species such as rockfish, who exhibit habitat fiddity and are prone to locdized
depletions.

Detalled andysis of fishery removaswithin Steller sealion critical habitat, detailed analysis of
fishery didribution data relative to important marine habitats of depleted populations of northern
fur sedls, harbor sedls, or baleen whalesismissing. No fishery observer datais provided or
andyzed concerning the impacts of the Bering Sea pollock fishery in foraging habitats of
lactating northern fur sedls around the Pribilof 1dands. Such andlyses mugt include deta from the
entire time period since the last FMP EI Ss were prepared.

NMFS must disclose and consider dl relevant factors, including the data and analyses described above
and in the attachment, in the find PSEIS.

V. Thedraft PSEISfailed to analyze properly incomplete and unknown

NMFS acknowledges the high levels of uncertainty associated with the North Pecific and the need for
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more information in every FMP category such as more and better resource survey informatior* and
fishery catch reporting, basic information on commerdialy exploited (“target”) species biology, life
history, genetic diversity, habitat needs,” and basic information on “ nor-target” species taken
incidentally as bycatch in the directed fisheries®* These basic pieces of information are necessary to
make even the most minimally informed guess a the impacts of indudtrid fisheriesin the North Pacific.

Further examples of incomplete and unavailable information include:

Very little habitat is mapped, characterized, or quantified.

Thereistoo little information for Tiers 4-6 of “managed” stocks to estimate the biologica
reference points for FMSY of BMSY,, without which it isimpossible to tdll if they are
overfished.

Genetic divergty is unknown for most species and the potentia impacts of fishing on genetic
diversity are unknown.*’

Effects on species diversity are unknown, athough NMFS daims “inggnificant” impacts®
The higtorica or contemporary baseline abundance trends of many of the indicator speciesin
the ecosystem indicate that the range of naturd variahility are unknown.

Stock abundance estimates cannot be verified.

Specieswith patchy habitat, such as rockfish, cannot be adequately surveyed by the area
swept method, |eading to large variances (error bounds) around estimates of abundance.?®
Relationships between stock sizes and recruitment is an unverified assumption and cannot be
known with any certainty.*

Basic information on habitat preferences and requirements of target species are poorly
known.**

Information on spatia/temporal concentration may have substantia negetive effects on target
gpecies as well as non-target species, but the effects are uncertain and largely unknown.*
Overfishing of vulnerable members of a stock assemblage is possible but would be unknown. *
Data is poor for non-target species and difficult to assess how much protection they receive®
Tota and spawning biomass for BSAI and GOA forage fish is unknown &t thistime.®

% RDPSEISIV, 5-15.

2 RDPSEIS|I, 2-24; |, 35-207; 11, 4.5-274, 275; IV, 4.9-225.

% RDPSEIS, 36-27; 11, 45-278; IV, 49-225; 1V, 410-4,6,7,8,77,78; IV, 5-16, 117, 24, 25; VI, F-3-14, 17.

% RDPSEIS|, 2-24; |, 35-207, 217, 218, 219, 224, 225; |1, 4.5-153, 154, 160, 162, 254, 275, 281; |V 4.9-232, 234, 235, 236; 1V,
4.10-83; VIII, F-3-35.

% See eg., RDPSEIS|I, 4.1-13; RDPSEIS V111, Appendix F, F-3-17,33, 35; RDPSEIS 1V, 5-24; RDPSEIS |V, 5-16, 22;
RDPSEIS 3.6-27; RDPSEIS I, 4.5-278.

% RDPSEISIV, 4.10-6, 7, 8.

% RDPSEISII, 4.5-278.

% RDPSEISII, 4.5-277.

 RDPSEISVIII, F-2.20.

% RDPSEISI, 3.10-15.

% RDPSEISIV, 5-16.

% RDPSEISIV, 5-15, 16.

% RDPSEISIV, 5-17; |V 4.9-225.

% RDPSEISIV, 4.9-231.
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For the Other Species FMP category generally, changes in total biomass, reproductive
success, genetic structure of a population, habitat, or mortality rates under any FMP cannot be
determined due to alack of abasdline condition.®

Species-specific catch information does not exist for the Other Species category.

Little is known about squid, sculpins, and sharks; it is unknown whether the bycatch of skates,
sharks or grenadiersis high enough to bring these species below viable population thresholds®
Virtudly no dataexigt that would alow any member of the “huge and diverse category” of
Non-Specified Species population estimate to be determined.®

Potential effects on crab habitat cannot be determined.

Thereis no andysis of the available time series of fishery observer bycatch CPUE data by gear
type and area, including maps and other figures, for incidental catch of prohibited species,
target species, other species, forage species and non-specified species.

NMFS does not undertake the requisite discussion of the significance of these unknowns and how they
affect the agency’ s determination of whether or not various policies either have or will have sgnificant
adverse effects on the environment.** Although the Fisheries Service admits that some information is
incomplete or unavailable, NMFS fails to assess adequately the relevance of this unavailable information
by determining its sgnificance and summarizing exiging andogous scientific information relevant to
evauating reasonably foreseegble sgnificant environmenta impacts of the aternatives or their
bookended proxies.

Added together, a pattern of illogical conclusons emerges. The agency admitsthat it knows reatively
little about every aspect of the North Pacific except for minima information on afew commercidly
important species. These uncertainties, however, are not incorporated into the agency’ s conclusions
that the impacts of the status quo and preliminary preferred dternative are “ingignificant.”*

V. Wherethedraft PSEIS does analyze issues, such analysisisinadequate

Compared to the 2001 draft PSEIS, which framed alternatives around single resource categories,
NMFS has made some improvementsin the andyticd framework. The agency’s andysis, which utilizes
ten “indicators’ to assess direct, indirect, and cumulative effects from an ecosystem perspective,
potentialy provides a more systematic gpproach to evauating the impacts of the groundfish fisheries.

* RDPSEISII, 4.5-160.

% RDPSEISII, 45-154.

¥ RDPSEISIV, 4.9-225.

% RDPSEIS|I,3.5-217, 218, 225; 11, 4.5-275, 277, and 281.

% RDPSEIS|, 2-24.

“ RDPSEISI|I, 4.5-153, 154.

“ See, eg., 42 CF.R. Sec. 1502.22.

2 Two examplesillustrate thispoint: NMFS states that there is uncertainty surrounding the effects of pollock
removal on fur seals at both the global and local scales, RDPSEIS IV, 5-33; RDPSEISI, 3.8-21, but concludes, despite
the fact that pollock removal rates are both designed and expected to outcompete predators such as Northern fur
seals, that the effects are “insignificant.” RDPSEIS VI, Table 4.5-110. Similarly, pelagic forage availability is rated
“insignificant.” RDPSEIS VI, Table 4.5-110.
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These andyses, however, areinadequate. Two types of examplesfollow — abrief discusson of the
limitations of the modds used in the andys's, and examples of specific fallures concerning various
€cosystem components.

The Fisheries Sarvice rdies heavily in this draft PSEIS on ahandful of models, which have subgtantia
limitations. NMFS fals to explain thoroughly how the limiting assumptions and biases within the models
affect the andysis.

The multispecies technica interaction mode, for example, is driven by singles species management
criteriaand assumptions. It assumesthat average fishing mortdity rates and changesin mortaity rates
occur at the stock-as-awholelevel. Thisignoresthe spatid distribution of stock biomass, the
movement of fish, and the effects of fishing on loca stock biomass a any giventime. Thusthe andysis
of Seller sealion prey availability, which isimportant a the globa, regiond, and loca tempora spatia
scaes, is dedt with at only the globa scale. These failures and inadequacies render the conclusion of
“indgnificant” impacts unjudtifisble.

Smilarly, the catch-composition array festure of the multispecies technical interaction modd is
complicated, subjected to limited inputs (the data is from 1997-2001), and has a poor predictive
power.* The datainput limitations, coupled with the absence of any spatia/tempord anaysis of
bycatch from the fishery observer program since the last PEIS sin 1978 and 1981, prevent the public
or the decisonmaker from being able to understand the true impacts of indugtria fisheries Snce the last
PEISs. Even without the andlysis, however, NMFS inexplicably rates the bycatch of prohibited
gpecies, which is often spatialy and temporaly concentrated, as “inggnificant.”

The habitat andyss modd issmilarly limited. It focuses on one smal subset of habitat, those aress
described as Habitat Areas of Particular Concern biota and fails to provide any analysis of any other
habitat types in the North Pecific. Again, despitethe lack of information, NMFS rates the impacts
“inggnificant” instead of “unknown.”

While not amodd failure, the Fisheries Service s use of proxiesin the anadysisis amilaly troubling. For
example, NMFS arbitrarily uses grenadiers, a species lumped into the “non-specified species’ category
to determine the significance of the impacts of the dternatives on hundreds of other species. NMFS
amilarly uses HAPC biota as a proxy for al habitat.

In addition to the limitations of the models and selected proxies, meaningful analyses of severd
environmenta issues of concern seem to be missng from the draft PSEIS. These include:

Andysis of fishery impacts on harbor sedls, “other” pinnipeds, transient killer whales,
“other” toothed whales, “other” baleen whales and sea otters

Important information on Steller sea lion and northern fur sedl physiology, reproductive
biology, and foraging ecology, which are al energetically expensve and therefore

“ RDPSEISII, 4.1-44.



vulnerable to declinesin prey availability caused by large scde trawl fisheriesin the

North Pecific

Andyss of sealion and fur sed habitat is virtudly nonexistent, and fishery observer data
relevant to issues of prey availability were not analyzed. Neither the quantities of catchin sea
lionand fur sedl habitats nor the areas and times of year in which fishing occurred are anayzed
for any time period.

A review of the impacts of bottom trawling, especidly asthey relate to the former

Bristol Bay crab pot sanctuary

A review of the biomass estimates of stocks and how the stock assessment authors

have andyzed and adjusted the historical datato arrive at these numbers

NMFSfailsto adequatdly analyze the northern fur sedl declines at the largest reproductive
center in the eastern Bering Sea, which coincides with the rise of large-scae trawl fisheries for
pollock and other groundfish and point to food shortages as alikely cause.™

NMFSfailsto adequately andyze the Prohibited Species Cap management program, which is
rife with unknown population estimates and impacts. Furthermore, the bycatch of halibut has
not decreased and the bycatch of Chinook salmon and some crab has increased.

NMFS fals to adequatdly andyze the Improved Retention/Improved Utilization Program to
determine if bycatch has been reduced and avoided or merdly converted into fishmedl.

Further examples and details are included in the attachments.

V. Nether the statusquo FMPs nor the nearly identical Preliminary Preferred Alternative
(“PPA™) congtitute a systematic commitment to ecosystem-based management or reconcile
goalsfor economic production under MSY with objectivesfor protecting ecosystems

NMFS says the status quo has the potential to be considerate of ecosystem needsin the TAC-sgtting
process, but would need a more formalized decision-making system to explicitly implement.
PSEIS IV, 4.10-9. Although the Fisheries Service says the existing BS/Al FMP (but not the GOA
FMP) has “secondary objectives’ which “highlight the importance’ of minimizing impacts to the
environmert, the primary management objective of status quo FMPs (analyzed as Alternative FMP 1) is
to maximize positive economic benefits. PSEIS |, 2-17.

The lack of aformdized system of commitments to ecosystem-based management and lack of clear
guidance in the FMPs on how to integrate ecosystem cong derations in management decisonsis
reproduced in the PPA. Asin the status quo, NMFS merely maintains that the PPA would be
“conggtent with” with ecosystem principles. PSEIS 1V, 4.10-75. Clearly NMFS wants to associate the
management system with the EPAP (1999) and NRC (1999) recommendations (see PSEIS 1V, 4.11,
pp. 4-16 for discussion,) but without making any specific commitmentsto follow them. There are no
commitmentsin this sysem of management and there is no accountability for decisons made. There are
no consequences for failing to comply with any policy when any course of action can be construed
loosdy as “condgtent with” any policy, regardless of its efficacy or sufficiency.

“ Thisis especially troubling because of the disproportionate impacts to cultural, subsistence, and economic
livelihoods of Alaska Native populations on the Pribilof Islands. A similar issue arises with regard to fisheries
interactions with salmon and the disproportionate impacts on Y ukon River Alaska Native and rural communities.
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The Fisheries Service says the PPA “takes into account” the ecosystem:based recommendations of the
Nationa Academy of Sciences Sustainable Fisheries Policy (NRC 1999), but the PPA represents a
continuation of the status quo regulations and makes no forma commitments to address shortcomingsin
sngle-pecies management, only vague promises of future improvements * as necessary” and future
incorporation of ecosystem:-based considerations “as appropriate,” based on “sound scientific
research.” PSEIS|I, 2-62, 63, 64, 65, 66. As under the status quo FMPs, the burden of proof remains
amog entirely on the environment to demonsdtrate that damage is occurring before action is even
considered to mitigate adverse effects. Actions taken thus far under the status quo FMPs have been
whoally inadeguate to address ecosystem considerations.

Instead of being more precautionary in the face large uncertainties, the PPA would gpprove the same
massive amounts of fishing year after year through the TAC specification process, based on an
assumption of insggnificance from an absence of evidence. They burden of proof remains amost entirdy
on the environment to demongtrate harm from fishing before action is taken. It is Smply assumed and
taken for granted that fishing has the right to continue as the primary mission unless or until “sgnificant
impacts’ are demonstrated. PSEIS 1V, 4.10-14.

Instead of disclosing and addressing the redl differencesin policy objectives and operative assumptions
between ecosystembased gpproaches to fishery management and the yidd- based “conventiona world
view” of “sIngle-species’ management described by Goodman et a. (2002), NMFS attempts to paper
over the differences with thousands of pages of rationadle. Regarding ecosystem based management,
NMFS says there is no roadmap to follow or other examplesto emulate. PSEIS 1V, 4.11-9. The
Oceans Alternative is an attempt to provide that roadmap.
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